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immunity by so doing. Carr v. State, supra; Ex parte Hollman, supra. The 
advisability of imprisonment even for some forms of tort debts has been ques- 
tioned, and imprisonment for contempt in failing to pay alimony referred to as 
a "relic of barbarism." (1921) 65 Sol. Jour. 844. While not going so far, the 
instant case falls clearly within the general rule. The wording of the Statute 
was sufficiently broad to include a debtor innocent of fraud. 

Contracts — Act of God — Intervening Human Agency. — Because of a land- 
slide in the Panama Canal the defendants were unable to deliver a vessel according 
to the terms of a charter-party containing mutual exceptions for "acts of God." 
In an admiralty action the defendants claimed excuse under the exceptions. Held, 
that judgment for the plaintiffs should be affirmed, since the landslide was not an 
act of God. Gans S. S. Line v. Wilhelmsen (1921, C. C. A. 2d) 275 Fed. 254. 

The courts rather deftly evade giving the phrase "act of God" a judicial defini- 
tion. Without attempting finality the Court in the instant case considered it as 
"due to natural causes without human intervention." The term has been applied to 
the damage itself. See Charleston Ry. v. Nixon (1914) 142 Ga. 343, 82 S. E. 893. 
A more accurate application is to the cause of the damage. Michaels v. New 
York Central Ry. (1864) 30 N. Y. 564, 576. Practically all the cases hold that an 
act of God, in legal contemplation, must be a manifestation of natural forces, 
unusual, according to the ordinary experience of man, and unforeseeable or una- 
voidable. Abbott, Law of Merchant Ships and Seamen (14th ed. 1901) 584. 
There is much dicta to the effect that there must be an entire exclusion of human 
agency from the cause of the injury. See Michaels v. N. Y. Central Ry., supra; 
The Majestic (1897) 166 U. S. 375, 17 Sup. Ct. 597. Nearly all of such cases 
are explainable on the ground of negligence, or on the ground that one or more 
of the agreed elements of an act of God are missing. See Gleeson v. Va. Ry. 

(1891) 140 U. S. 435, 11 Sup. Ct. 859. Whether there is or is not human interven- 
tion may depend upon the particular violence considered the cause, and its remote- 
ness from the damage. An illustration is furnished in the Johnstown flood, which 
was caused by the breaking of a dam by an unusual storm. Long v. Penn. Ry. 

( 1892) 147 Pa. 343, 23 Atl. 459. If the breaking of the dam be considered the act 
of God, there was no human intervention between the act and the damage; if the 
unusual storm, clearly an act of God, be considered the cause of the ultimate 
damage, there was an intervening human agency. In either view there was human 
contribution. In holding the Black Tom explosion not an act of God, the Court 
said that the explosives were "inherently unstable compounds not combined by 
spontaneous processes of nature, but under human direction." Lysaght v. Lehigh 
Valley Ry. (1918, S. D. N. Y.) 254 Fed. 351. Very probably if lightning had 
occasioned the discharge the explosion would have been an act of God. The 
phrase "without human intervention" in a definition of act of God seems mislead- 
ing because it does not take into account the cases where violent natural forces 
produce disastrous results through man-made instrumentalities. The true test 
would consider whether the proximate cause of the injury was human in origin, 
acting through any agency whatever, or whether it was natural, non-human, and 
unforeseeable. And if applied to the facts of the instant case, the conclusion seems 
correct. 

Criminal Law — Procedure under Habitual Offender Statutes. — The 
defendant was charged with having burglar's tools in his possession in violation of 
Conn. Gen. Sts. 1918, sec. 6238, punishable by five years in prison. The indictment 
also charged him with, and, on the trial, evidence was given of, two prior prison 
terms, in order to raise the sentence, if convicted of the third offence, to a maximum 
of thirty years. Ibid. sec. 6660. Held, that prior convictions must be alleged in 
the indictment for the defendant's information, but that neither the allegation of 
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such prior convictions, nor the issue of the defendant's identity should be submitted 
to the jury until they return a verdict of guilty on the principal issue of the specific 
crime charged. State v. Ferrone (1921) 96 Conn. 160, 113 Atl. 452. 

The decision is the first in the United States to reach this most desirable result 
without an express statute. Such a statute exists in only one state. Wash. Rem. 
& Bal. Code, 1903, ch. 2179; State v. Driscoll (1915) 86 Wash. 245, 150 Pac. 2. 
The great majority of jurisdictions however, in applying the universal habitual 
offender statutes (similar to that of the instant case and providing for an increased 
sentence if the defendant has been imprisoned before) accept the apparently settled 
doctrine that the jury tries both issues at the same time. Most of the cases which 
follow this rule do so protestingly and because of a supposed inability to do other- 
wise. State v. Findling (1913) 123 Minn. 413, 144 N. W. 142. They point to the 
English Statute which specifies the procedure as adopted in the instant case as 
proof of the necessity of legislative action. People v. Sickles (1898) 156 N. Y. 
541, Si N. E. 288. But this belief is based on a lack of knowledge of the history 
of the Statute. In 1834, under the usual habitual offender statute, Lord Justice 
Park said that the previous custom had been not to let the jury know of the 
previous convictions until after a verdict of guilty on the subsequent offence, but 
at a meeting of the judges, his brothers decided that both issues must be proved 
before the witness was called on for his defence. ( 1827) 7 & 8 Geo. IV, c. 28, sec. 
11 ; Rex v. Jones (1834, K. B.) 6 Car. & P. 391. Two years later, to rectify this 
incorrect practice, a statute was passed deferring the reading of the charge of the 
previous offences in the indictment and the offering of the supporting evidence until 
after a verdict of guilty. (1836) 6 & 7 Will. IV, c. no; Reg. v. Martin (1869 
Q. B.) L. R. 1 C. C. R. 214. And it is important to notice that even in offences 
where it was necessary to allege the previous convictions in the indictment, not 
covered by this later statute, its rule was applied. Reg. v. Woodfield (1887) 16 
Cox C. C. 314; (1828) 9 Geo. IV, c. 69, sees. 1, 5. Our courts have also seemed to 
confuse the necessity of giving the defendant a jury trial on the issue of the 
prior convictions with the order in which it should be done, which was probably the 
error into which the English judges fell in the advice they gave Lord Justice Park. 
Courts are practically unanimous in holding that in order to validate the sentence 
of increased punishment the defendant must be told in the indictment of the entire 
charge against him, i. e., the subsequent offence and prior convictions, and he must 
be given a jury trial to show his identity with the accused in the prior convictions. 
State v. Compagno (1910) 125 La. 659, 51 So. 681; Commonwealth v. O'Reilly 
(1920) 94 Conn. 698, no Atl. 550. A statute permitting an increased sentence 
without allegation of prior convictions in the indictment has been held unconstitu- 
tional. Comtnonwealth v. Harrington (1880) 130 Mass. 35. But three jurisdic- 
tions, in order not to make necessary, as they think, the simultaneous trial of the 
two issues, permit this obvious irregularity, and the judge, after a verdict of guilty 
on the subsequent offence, hears evidence or inspects the record to impose the 
greater sentence, without allegation in the indictment, or a jury verdict on the 
previous convictions. McWhorter v. State (1903) 118 Ga. 55, 44 S. E. 873; State 
v. P arris (1911) 89 S. C. 140, 71 S. E. 808; Okla. Gen. Sts. 1903, ch. 5574. ' There 
is no reason, because of any rule of procedure, for making the charge of the 
previous convictions in the indictment, expressly intended for the defendant's pro- 
tection, the instrument of his conviction, when that conviction has the more serious 
consequences. The courageous and thoroughly satisfactory solution of the instant 
case should lead to a new line of decisions. 

Damages— Contracts— Wrongful Discharge as Breach of Contract of 
Service.— The defendant had contracted to employ the plaintiff as its agent for the 
period of one year beginning the first of December. On the thirty-first of July the 
plaintiff was dismissed without cause. The plaintiff brought suit for wages from 



